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~under the provisions of § 1700.4 of the Labor Code of the

pIVISION OF L# Y STANDARDS ENFORCEME ©
By TARRY BA. -

107 South Broadway _ e - {?.EC'EIVED
Room 5015 " | . JAN 12 1978

Los Angeles, Callfornla 90012
(213) 620-2500

BEE’QRE THE LABOR COMI‘IISSIOI{ER i}
OF THE SCEATE OF CALIFORNTA |

J. CLARK KEARNEY, JOSEFH RUEEL, .7 NO. MP-£29

JOEN ERIC BRENTON and GEORGE o AM-211-11C

GUIBEET, dba BURLESQUE, | | :
Patitioners, ' DETERMINATION

Ve _ . - | .

RON SINGER, BOB COE, dba THE T e
Respondents. L -

The .above° entitled controver.syg came on regularly .fo.r -
bearing befcre the Iabor Commissioner, Division of Iabor
Standards E;zforcemznt Depa..rtment of Industrl;l Relaticns,
State of Cal:..foma, on October 11, 1977, by I-MY BALTL, |

attorney for Division of Labor Standards B::ror;:em_nt,

State of Calii’ox:nia;" Petitioners J. CLARK-KEARNEY, J OsgPﬁ
RUEET,, JOEN ERIC ERENTON and GEORGE GUIRERT, dba Burlesque,

appearing by and through ""l:heii' attorneys, &om’w and STEINHART," _
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‘by TELR.RY ST"‘.Lm_A.RT ESQ, and Respondent{s RQIN SIITGER, BORB CQE.

dba THE MANAGEMENT TREE, by and through thelr ateoi‘ney,-.HO‘;-fAE:

L. : evidence both oral and _documentary ha."fil.ls been- °
introduced and the matter submitted for decisio;a,“ the .-

-

‘followirg Determination is” made: .

DETERMTNATION -
It is-the determipation o.f the Labor Comieeioner that- :
the coht:aci: en:l:e.ed into between pet:.ta.onezs and :r:espcmdents'

of Jam..ar;g 1 1975 is vo::.d and that no ngh.ts flow therefrom- - -
Com1531ons for 211 club dates heretofore pa:.d. ought to be |
reta:.ned by respondexnts who can claim no rurther :c:.ghts |

under the contract including then.r cla:x.med r:l.ght to . | . -

arbltratn.on before tie American Arb:.trat:.on. Assoc:.at:.on.
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FINDINGS OF FACT AD CONCLUSIONS - .
Title 8 of the Califormia ldministrative Code at
L § 12006 (b) provides the following definition of.an ABTZESITS' |
MANAGER: - . | .- .
| "A person who, for a consideration, advn.ses,
cou.nsels or d.u:ects artists m the development oxr
. agvarcement of their pro.a.ees:x.onal ca:eers and wk}o,
in fact, either proou:es, offers, ‘pro.mis.es or a'!rte_mpts.
to procure employment or ergagements for a.n artist e

‘sball ‘be deemed to be an artists' marager even toough

0 s e 4,

the agreeme:rr: ox contract with an artlst provides

that there is rno oblz.gat::.on to do so."

In the instant case before tl;e Com:;issioner, ve f£ird a
s::Lt'uation noth atypical in that the written contract which is -
the center of the con'&roversy @tﬁ:'.oner’s 'EXh:ibi"' :”2) p;;:oclaj:mc
boldly thzat¥ ..he document pertains “to acta.v:.’cy not that of an
artists! mena.ser.. Yet, Wha.t Tin ract" was asreed. o:r: lntended
or sublimated m.gh:l: well deny that pronou.ncement- We £ind _
that the i‘a.cts in the mstant case do- dJ.w:lge a relat:.onshro

between petit:.one:s and respond.nus of a::tn.st and unl:l.censed.
artist -manager. fEhe written contract upon. vhich respondent

rely in sup'oorb of the:.:r unl:.censed a.ct:.v:.ty is wracked. vith

inconsistency and is but a ruse when v:.ewed :.n. the context
of what was actual.'l.y intended by 'botb. parties. We f£ind this

to be true btecause of the necessary quintessential relationshi
—3-
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at the heart any artist's work vis \flS hlS career and

hj_s-manager- We fuxrther deem there to be ‘no ma_'!.:.ce or

consp:.rator:.al fraud in this matter vut, ratb.er view the

Conference of Personal lznagers' form contract to be a - "

—

| clever mterpret:x.ve attempt to avoid 2 governmental-

llcens:.r.g requirenent in 2 manner 'that nevertheless 5 cennblt

be cozfemed as it subverts a clearly established 1eg:.s...a.tlve
plan ©o Insure adequate supervision of th.ose who are
_ intimei=ry related to the development of talent and luS.‘. L

Ca ax- abouc January 1 1975, pet:.t:v.oners s:.med. an.
agreement contaizing the title "Con.ference of PersonaJ

td o oy,
. .

I‘Ia.nagers" parporing to engage respondents as a personal

manager.” By the terms of this written agreement (Pet:.t::.oners

Exhibit #2) respondents were to adv:Lse, counsel and. d:.rect

the development of pet:.t::.oners' artistic and. theatr:.cal
career. The written contract contains a 'bold.-faced

prononn.cenent that respondents bave adv:.sed pet:r.t:.oners that

as "personal Ws they werenot l:.censed. to "seel | oo

or obtzin employnezr!:" as would have 'been reqp.:.red by the o -
Labor Code of the State or Cal:.foma- '

Eowever the document :.tse]i :.ns:l.nuates :.ncons:stenc:r.es .
) e
with respect to this admom.tion a.nd suggests an nnderly:.ng

purpose clearly contrary to its presence t.x‘:.th.:.n the

-»
-

. docnr.enu. _

. What was actually J.ntended ‘by the terms of th:Ls document

might well be ascertan.ned by reference to "riders" att acned.

-4;. _ 3
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] rhereto and mac a part therecf by incoc. oration.
The first "rider" of interest declares in part:

"Tt is also agreed and understocod that: if in the

o

course of the first or secornd year of ovx CGH1 s

agreement that either.my gross income reaches -

$30,00Q0.00 or that a recording deal is secured on.

gz_}ﬁ’"_a_l_i_i‘_ that the 1ii‘etime of ozﬁ: ageemen‘& shall | .

exte::d tTo the total of the one year with four one
year cptlions period or the l:..fet:.me of the record_‘mg
dezl with the recording company and/or J.ndepen.den'c s |

prcdm:"z.cn agreexent.”

| ~ o ‘Mhis Prider® 'ocrt:'a;y's a relat:.onsh:.p which uses as a basf
for :Lts actual effective term the procurement of a reco:r:d.:x_nﬂ'
deal." To ‘bel:.eve that respon.dents would deem such an
eventuality as sn.m.flcant as this "rider" insists that :Lt

is on the one h.a:nd. and then refrain from any act:.v:.ty .amed

at secu:ins-suck*a cdeal would be akin to believing that =

fo:est.ha.d. notrqes . ' T T -
A secozi "ride=" to the "Con.ference of Personal e T

-Manzgers" rom p:r:ond.es. R , " .

Tt is agreed and understood that if Artist
rece:wes an offer related taq. the en?ertamment |
industry, the Artist shall siv.e said offer to the |
Manager. If the Hana.ger cann.ot furtber said ofi'er'
for the Artist then Artist shall have ‘E:he option to

give sane .offer to a representative of his choice

Y & 8 2 BN R R B B

and marager shall exempt said offer from any commission . .
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deem furthering an ofler TO De @ S1gN1IlC3NT aspect oL

procu:emﬂnt prahibiced by: law with rega_d to unllcensed perso_[;__:;,
the entertainzent business. Certa:mlj, the negotlated

permS of an. efzsagement are necessarily a port:.gn _of the

sct of PI‘OCT;-’-‘EEE‘IIT:- " To 35:8‘1& as réspondent; do tha:t flm"therj'_:g. ..

| g5 offer and procuring an offer are distinct so as to 'hegéée s |

;e licensing provisions of the Tabor Code is to n.gcre

;ea-ltV Wit —esuect to what prccu::mg an e_ggemenu oxr

| ccnt:act M‘—'-"’ is. We do not believe tha.t an ensasemﬂn‘b

is procuzed 173' cpenirg oar preliminary discussion alcme. - .- |-

mcmemer.;. _.::zl_es 2z zrzangement including the dete*mzzat* on

..cf the specifics pertairi=gz to the particular request for | E..
. __afutist's'services. The intention.of respondents to ’ .
etively negotiate ter—ms ¢f specific proposed engagements is
implied in the language of this rider which,.in turm, colors
the intentiors with regard to the entire agreement. Althouzh .'
the agreement says clearly respondenis are not acti.ﬁg as |
art:i':sts,,' mapager ‘che:':r cenbtradictions with:'_n. the contract and
their activities in tiEs resa:r:d (referred to :beldwj ‘Begl.ie |
Furtheranalys.ls of the ccnt-act d:x.scloses a provision
that authorizes and empcwers respondents nEe .engage as | 1-
vell as dischargze a.nd/Qr direct .for me [artist] and in nv
J name theatr::.cal ager.ts, artists’ ma.nasers, and employment
gencies as well as other persons, r:.ms and corpora‘c:t.cns
o may be retzined to o‘tqtai.n. contracts, engagements or |

"

“ployment for me.” ..
| o | . A



Tn this .gard petitioners' argu_.nts are well taken '
and we agree that the provision refer:ed. to .can lead to o
other canclusion than that resaoz:.dents were acting as
uplicensed artists! managers usirg as their legalistic -~
basis a con"ract sQ replete in contrad.lct:.on as o) reduc.e
‘ it to a sham not worthy of enforcement unde:: the.;aws of the |
| State of Cialiformia. ' . E L
| The &ct which g'ants au.r:t.sdq.ct:.on to the Tabor |
3 coﬁissz.czer (Iabor. Code § 1700, et'.seq,-) ) X
| R e - ..- is a2 remed:r.al statute. Statutes suc‘:h..as tke . “;

Act a2re designed to correct abuses that have long

Y S T

beex .recdgnized and which have been the subject of -

'both leg1 slztive action and are enacted. for the
"

p_rotect:\.on of those seeling employment . . .[empkasis

supplied] S e A
Buc.hwald v. Sunenor Cou:"b 254 C A. 24 34?

We deem the puxpose of this s"atu.te ‘as being an attemnu
to eliminmate the ev::ls and ‘abuses which in the past h.ad been
- perpetrated upom persams |_s”‘eek3.ns ez:ployment from those who . -
procured, offered, promised or attempted to procure enroloymen‘:;
Ihe .Art:.sts' Managers A.ct is spec:..fn.ca.].‘[y d:x.rected. toward the _
Tegulation of employment of creative and pe::form.ns art:.sts..

In this regard the s!:atutory purpose 13 to :anose
| llcens::.ng and restrictiorns by regulaticns upon all persous
acting in the capa.cz.t'y of an employment ent:.tj' or agency
With respect to amsts for the purpose of attenmtmg to

Prevent J.mpraper persons from ensag:.ns in such an occupatn.oo.

9.1
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*l" for the prot:ec/ on of the public. Thu -#ith respect to any

_2 person acting as an employment agent, the ActT izposes li.cen_sing
' ,a.n'd other requirements. In the lnstan?¢ caee the abc{re referred

to clause brings respondents within the scope and pumose of

the Act as Artlsts managers. - .

Business and Professicas Code, § 9902, pmndes the

definitic= of "emlcyment asency“"

? e e e« 20OF agenc;r, bus:.ness or o:E.fJ.ce which "o
- preccTres, of.fers, promises or atteumts to procure .

micyment or engagements for others < e - or for

[ 1)

Sivicz z_nforna"lcn as to wh._re and from whcm such

help, erplovyment or engagement may de Erocured C el -

."'*gz.':
"

wnere a fee c"" hther va_..uable cons:.derat:r.on :Ls

!c

. -.
gl

exacted, . * [Emphasis supplz.edJ . |
| Therefore, one. whc refers another To an emclc'j'ment 'egency or .

| by analogy to an agent (artists’ ma.nager) 1.s h.:x.nself conduct...nf-
: an employment or artists' managers' agenc;y'. Pursu.a.nc to

18} Business ard Prcfessions Code § 9940, anyone wno conducts
| an employment ager=y rust be lz.censed. Similarly: 336' 511& Lt |

| vho conducts an Ar'::.sts' Managers Agency r:mst also be llcensed.-~i,:
(I.abor Code § 1700 et seq.] Because. -the respcndents wvere .
| authorized to and in fact, did engage, as well as d:.scharge ‘_" _;:
| artists' mznagers and/or agents, respondent's were acting . |
themselves as unl:.censed artists' managers in conti‘aventa.on _
of tb.e spirit and. letter or the remed:.al statute with which -

We deal.

d 95
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A thouéh tL tTestimony by petitlioner._ and resnondents vas

in canflict with respect to what oral representatlons were,

in fact, made to mem‘bers of petltloner musical group -we f:.nd

-
-y

the more credible test:unon3 to be that “at v.ar:x.ot.s t.mes
| th.roughout the course of the contractual relations}aip _ .
respondents did promise to optain a record deal for the-
i petitioner_ group. This promise, of course, beirg 'agai:n. An
contravention of the licensing requirenents of Labor Code

§ 1700 et se'f;r-' ar.d.:z.nc onsistent with the wr:.tten. conmot'.s
proviscs relating to the dut:.es of the "personzl managers- ' :
~ VWe further find that the actual intent of the - - - &

respondents wa as at all times pertznen.t here:.n to 'l:re act:.vely I
engaged in the procurement of not only record.:.ng contracts .
for the grotm b""‘ Toe, procurement of any a_d all theatrlcal “’
en.gagements ava_'l.la'ble.. !Ehe:.r sta...ed J.ntent to be able To .
:.mprove upon or further an;y oomm.‘-men.ts otherw:r.se obta:.ned u
is pristire indiciz of this, the::.r most bas:.c 3.nten.o. s )
stated above, the term.s of an engasement are certa:.nly an .
essentizl element of its procurement. Procuremenu we deem

to involve more than. an mtlaLmrerture

[ JERRRESET T v SR TYRY i I
- pddaaheib. ot AL

The dema.nd for arb:.trat:.on submitted as Petitn.oners' - ]

| '.'Elrh:.b:.t #3.1s, again, :llustra":.ve ‘of the absolute control ' )
respondents perceived as flowing from theixr personal" . |
management agr:eement- This complete control of ‘bhe career
direction of the s:.g.ed artists is so necessar::.ly g ]
entwined wi th the act of procurement of any specific

eéngagement or recording arrana'eu:en.t that to divide the

- . ._' _.“ .g
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functiocns ¢ {.: so—called personal ma.é.'.;;er ri'om an arf;ist' ,,
manager in the case (or for that natter m any s:.mlar
situation) becomes not zmore than »a confu'siﬁg, uncertzin
semantic puzzle, the piec;es of wb.ich are faded 5;7' ambimn’.:-y-
Essen’cially we f:.nd that the d.lstmctn.on between personal
managers” wha need not be ln.censed and a:rt:.sts’ inanagers ]
who a::a so required, is a cur:z.ons invention tao lorg cordore

. The Ertl.f_I.C:lal d:.stmct:.cn results in an Imcerta:.n‘-y damag:z._.

to the sanctity of contracts in the enterta::.men bus:moss

L 1)

and a subversiocn of the leglsla.t:.ve intent to protéct
entertainers who v.nll.ke many other ext:r:emely i‘:.nancz.all

[ ]
18 e

successiul neople are not necessa.rlly wise in the ways of

bus:mnss.

“*

Ve find it most unreasonable to cc;nclude' that a.rtist.s )
such as petitiomers in this matter would agree ’té: Pay
substantizl sums by way of commissions tc; pje‘r-s?ns n;::’c intimat
related to the sale of the serw’.;:gs of the —a::'t:i..st-" To believ
that pgtftionérz were agreeing to pay snbstantigl com.missions
to listex to adviée zs to how fo start and énd the:'.r a:.cts
and where to stand omx a stage mocks wha.t :Ls :r:easonable m.th
a blu:n:b thud.- The test:.mcny tb.at was:- rece:wed w:L‘t:h resnect :
to promises by resoondents that . they would obta.:.n a record
deal for petitioners is ..the on.ls: reascnablq ‘and yehev?ble
testimany in this regard. .. L ) ' | |

Besr.andents a.t'tempté met with failure. Although the

_contract is void as per the lesson of Buchwald, Iltespordents

received no benefits from their abortive attempts to procure

_10- a1



- . ~
a reco"rd deal 4 ought not to be made c¢o returm com’ésion.s
heretaofcre earmed far..club - .dates on the theory
“of qﬁantum meruit as there was some =vidence to suggest
what we feel is this most equitabie result. - .
We, th..refore, fz.nally determine ’that the contract ‘of

January 1, 1975 is void and that no rlghts or l:.ab:.l:.tles o
flow therefrom. Commissions for club dates heretofo&e :
paid cusl:fr: to be retained by responden’cs who can claim no
further ::::Lghts under-the cantract mclud.n.ng their cla:.med

ng;h.t to arbn.trat:.on ‘before the Amer:x.can A::'b:.tratz.on.

Assoc:.at:r.on- ;
DATED: Decembe... 1, 1977 | - AN -
| JAMES L. Qum,m - st

. LABOR COMMISSICNER
.. DIVISIOF OF LABOR STANDARDS ENFORCEENT
. DEPARTIGNT OF INDUSTRIAT RELATTONS
~ STATE OF CALIFORNIA

. By-""f—"—'——%_________;?_yz'_f_;__' |

+ . LARRY BALL, Attormey




	BEFORE THE LABOR COMMISSIONER OF THE STATE OF CALIFORNIA
	DETERMINATION
	DETERMINATION 
	FINDINGS OF FACT AND CONCLUSIONS





